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STATRMKXT OF TTIR CASE 

Appellants were plaintiffs below. They filed their bill 
of complaint against defendant gas companies as public 
utilities who supplied plaintiffs with gas, and against 
the remaining defendants as the Public Utilities Com- 
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mission of the District of Columbia. The bill of com¬ 
plaint sets forth that plaintiffs are consumers of gas 
in and residents of Maryland. (R. 2.) They sue as 
representatives of all consumers of gas delivered by 
Washington Gas Light Company of Montgomery County, 
Maryland. (R. 2 and 4.) The gas consumed by plain¬ 
tiffs is manufactured by Washington Gas Light Company 
in the District of Columbia. The Washington Gas Light 
Company of Montgomery County, Maryland, is a sub¬ 
sidiary of Washington Gas Light Company, owned and 
controlled by the latter company. Washington Gas Light 
Company of Montgomery County, Maryland, receives gas 
from the parent company at the boundary between the 
District of Columbia and Maryland, and delivers this gas 
to plaintiffs and other consumers in Maryland. (R. 3.) 
The Public Utilities Commission of the District of Co¬ 
lumbia prescribes a wholesale rate of $.85 per thousand 
cubic feet, which the Washington Gas* Light Company 
is required to charge Washington Gas Light Company 
of Montgomery County, Maryland, for the gas thus cross¬ 
ing the District Line in interstate commerce. (R. 5.) 
All customers of Washington Gas Light Company of 
Montgomery County, Maryland, pay at least $.23 higher 
rate for gas than is paid by their neighbors within the 
District of Columbia, though all on either side the Dis¬ 
trict Line are served by the same manufacturing and 
distribution system. (R. 4.) 

Plaintiffs pray: 

(a) That the orders of the Public Utilities Commis¬ 
sion of the District of Columbia prescribing a whole¬ 
sale rate as aforesaid, be declared void, and said Com¬ 
mission be enjoined from maintaining or enforcing any 
such order with respect to gas transported from the Dis¬ 
trict of Columbia to the State of Maryland. 

(b) That defendant Washington Gas Light Company 
be enjoined from charging or collecting from the Wash- 
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in^rton Gas Light Company of Montgomery County, 
Maryland, a wholesale rate for gas delivered by the first 
named company to the latter. 

(c) That Washington Gas Light Company of Mont¬ 
gomery County, Maryland, be enjoined from charging 
or collecting from plaintiffs or other customers any rate 
for gas higher than is charged by Washington Gas Light 
Company to consumers of gas in the District of Columbia. 
(R. 7-8.) 

Plaintiffs pray for preliminary injunction as well as 
final decree with reference to each of the foregoing 
prayers, and as to the third prayer, also pray in the 
alternative to the preliminary injunction therein sought, 
as follows: 

“That pending the final determination of this suit, 
a receiver be appointed by this Honorable Court to 
whom shall be paid all moneys collected by Wash¬ 
ington Gas Light Company of Montgomery County, 
Maryland, which represent the difference between 
the rate for gas charged by Washington Gas Light 
Company to consumers in the District of Columbia 
and the rate charged by Washington Gas Light 
Company of Montgomery County, Maryland, and/or 
that such moneys representing said difference in 
rate be impounded by this Court and retained under 
the custody and control of this Court to await the 
final decree herein.“ 

Defendants constituting the Public Utilities Commis¬ 
sion of the District of Columbia moved to dismiss the 
bill of complaint upon the grounds: That the bill is with¬ 
out equity, that the bill does not show the orders of the 
commission to be illegal and void, that the acts of said 
commission did not interfere with interstate commerce, 
and that plaintiffs are Maryland residents undertaking 
to control rates in the District of Columbia. (R. 46.) 

Defendant Washington Gas Light Company moved to 
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dismiss the bill upon the grounds: That plaintiffs had not 
set forth facts entitling them to the relief prayed for, 
that plaintiffs are not interested parties within the mean¬ 
ing of Paragraph 64 of the Public Utilities Law of the 
District of Columbia, and as such entitled to institute an 
action to have declared the orders in question void, that 
plaintiffs' bill was not filed within one hundred and 
twenty (120) days after the entry or rendition of the 
orders in question, that the Court is without jurisdiction 
to pass any order regulating the price at which gas 
shall be sold by Washington Gas Light Company to Wash¬ 
ington Gas Light Company of Montgomery County, 
Maryland, and that the Court is without jurisdiction to 
fix or regulate the rates at which gas is to be sold by 
Washington Gas Light Company of Montgomery County, 
Maryland, to Maryland consumers. (R. 47.) 

Defendant Washington Gas Light Company of Mont¬ 
gomery County, Maryland, moved to quash the service 
upon it, after a special appearnce. (R. 22.) No order 
was made upon this motion. 

The case came on for hearing upon the foregoing mo¬ 
tions to dismiss, and also upon application of the plain¬ 
tiffs for the issuance of a preliminary injunction as 
prayed in the bill of complaint. (R. 46 and 48.) At the 
hearing the lower Court granted the motion to dismiss 
the bill. (R. 49.) 

KRRORS RKLIK13 UPON 

1. The error of the Supreme Court of the District of 
Columbia in dismissing the bill of complaint. (R. 49.) 

2. The error of the Supreme Court of the District of 
Columbia in not granting a preliminary injunction as 
prayed by plaintiffs. (R. 49.) 
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ARGXJMKNT 

I 


ORDERS AND REQUIREMENTS OF PUBLIC UTIL¬ 
ITIES COMMISION PRESCRIBING RATE 
FOR GAS TRANSPORTED TO MARY¬ 
LAND ARE VOID 


Two recent decisions of the United States Supreme 
Court are conclusive upon this point. The cases referred 
to are: 


Pennsylvania vs. W. Virginia, 262 U. S. 533, 67 
L. ed. 1117. 

Missouri, et al. vs. Kansas Natural Gas Company, 
265 U. S. 298, 68 L. ed. 1027. 

The character and classification of commerce, whether 
interstate or intra-state, is not determined or affected 
ether by a change of carriers en route, or by a change 
of title in transit. 

Texas & New Orleans Railroad Co. vs. Sabine 
Tram. Co., 227 U. S. Ill, 57 L. ed. 442. 

South Covington Railway vs. Covington, 235 U. S. 
537, 59 L. ed. 350. 

Swift & Co. vs. U. S., 196 U. S. 375, 49 L. ed. 518. 

Gulf, Colorado & Santa Fe Railway Company vs. 
Texas, 204 U. S. 403, 51 L. ed. 540. 

Atchison, Topeka & Santa Fe Railway Co. vs. 
Harold, 241 U. S. 371, 60 L. ed. 1050. 

Any rate prescribed by the Public Utilities Commission 
of the District of Columbia for gas transported to Mary¬ 
land, is an unconstitutional interference with, and burden 
upon, interstate commerce. The orders of the Public 
Utilities Commission which are attached to the stipula- 


tion of counsel herein, particularly the order of May 29, 
1920 (Exhibit No. 1) (R. 26), show that the Commission 
considered the wholesale rate upon the gas used “without 
the District” was a vital and indispensable part of the 
rate schedule therein promulgated, and that the rates 
prescribed would not have been as fixed in such order had 
not the interstate gas been included. 

This fact is again emphasized by the Commission's 
order of March 13, 1922 (Exhibit No. 6) (R. 39), and is 
still more strongly emphasized by the opinion of the Gen¬ 
eral Counsel of the Commission, dated April 30,1924, and 
attached to the bill of complaint as Exhibit H (R. 21). 
In this opinion it is specifically stated that if the rates 
contended for by plaintiffs should become effective that 
it would be necessary to revise the entire rate schedule. 

Therefore, from the showing made by the Commission 
itself, it appears that they did not intend the rate sched¬ 
ules to stand, except that such schedules should include 
a wholesale rate upon the interstate gas. This brings 
these orders within the rule laid down in Williams vs, 
Talladega, 226 U. S. 404, 419, 57 L. ed. 275, 281, in w’hich 
case the Court said: 

“We have, then, an ordinance which taxes, without 
exemption, the privilege of carrying on a business 
a part of which is that of a governmental agency 
constituted under a law of the United States and 
engaged in an essential part of the public business— 
communication between the officers and departments 
of the Federal government. The ordinance, making 
no exception of this class of business, necessarily 
includes its transaction within the privilege tax 
levied. This part of the license exacted necessarily 
affects the whole, and makes the tax unconstitutional 
and void. In Lcloup v. Mobile, 127 U. S. 640, 32 
L. ed. 311, 2 Inters. Com. Rep. 134, 8 Sup. Ct. Rep. 
1380, Mr. Justice Bradley, speaking for the court, 
said: 
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‘‘ ‘It is urged that a portion of the telegraph 
company’s business is internal to the state of Ala¬ 
bama, and therefore taxable by the state. But that 
fact does not remove the diffculty. The tax affects 
the whole business without discrimination.’ And see 
Western U. Teleg. Co. v. Alabama Bd. of Assess¬ 
ment, 132 U. S. 472, 477, 33 L. ed. 409, 410, 2 Inters. 
Com. Rep. 726, 10 Sup. Ct. Rep. 161; Allen vs. Pull¬ 
man's Palace Car Co., 191 U. S. 171, 179, 48 L. ed. 
134, 138, 24 Sup. Ct. Rep. 39.” 

Also, upon this point, see: 

Bowman vs. Continental Oil Company, 256 U. S. 
642, 65 L. ed. 1139. 

Looney vs. Crane Co., 245 U. S. 1178, 62 L. ed. 230. 

Hill vs. Wallace, 259 U. S. 44, 66 L. ed. 822. 

II 

UNITY OF WASHINGTON GAS LIGHT COMPANY 
AND WASHINGTON GAS LIGHT COMPANY OF 
MONTGOMERY COUNTY, MARYLAND. 

In Kyd on Corporations, Volume I, Page 15, it is co¬ 
gently remarked:— 

‘‘That a body framed by the policy of man, a 
body whose parts and members are mortal, should 
in its own nature be immortal, or that a body com¬ 
posed of many bulky, visible bodies, should be in¬ 
visible, in the common acceptation of the words, 
seems beyond the reach of common understandings. 
A corporation is as visible a body as an army; for 
though the commission or authority be not seen by 
every one, yet the body, united by that authority, 
is seen by all but the blind. When, therefore, a cor¬ 
poration is said to be invisible, that expression must 
be understood, of the right in many persons, col¬ 
lectively, to act as a corporation, and then it is as 
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visible in the eye of the law as any other right what¬ 
ever, of which natural persons are capable.” 

It might, under other circumstances, be made a matter 
of humor to consider what would happen if the two de¬ 
fendant public utility companies should undertake to 
agree between themselves upon the sales price of gas 
to be sold by the one to the other. Suppose that the 
stockholders of Washington Gas Light Company took 
their position at one side of the bargaining table. The 
other side of the table would be unoccupied. The only 
stockholders in the Washington Gas Light Company of 
Montgomery County, Maryland, are the parent company, 
and three directors of the parent company, who each hold 
one share, these three shares obviously being outstanding 
as qualifying shares to protect the artificial life of the 
charter. 

The Maryland Company is a mere agent or instru¬ 
mentality of the parent company. The following quota¬ 
tion from Chicago, etc.. Railway vs. Minneapolis, etc., 
Association, 247 U. S. 490, 500, 62 L. ed., 1229, 1237, is 
pertinent: 

“Much emphasis is laid upon statements made in 
various decisions of this court that ownership, alone, 
of capital stock in one corporation by another, does 
not create an identity of corporate interest between 
the two companies, or render the stockholding com¬ 
pany the owner of the property of the other, or 
create the relation of principal and agent or repre¬ 
sentative between the two. * * ♦ While the 

statements of the law thus relied upon are satisfac¬ 
tory in the connection in which they were used, they 
have been plainly and repeatedly held not applicable 
where stock ownership has been resorted to, not for 
the purpose of participating in the affairs of a cor¬ 
poration in the normal and usual manner, but for 
the purpose, as in this case, of controlling a sub- 
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sidiary company so that it may be used as a mere 
agency or instrumentality of the owning company 
or companies. United States vs, Lehigh Valley R, 
Co., 220 U. S. 257; 273; 55 L. ed. 458, 463; 31 Sup. 
Ct. Rep., 387, and United States vs. Delaware, L. & 
W. R. Co., 238 U. S. 516; 59 L. ed. 1438; 35 Sup. Ct. 
Rep. 873. In such a case the courts will not permit 
themselves to be blinded or deceived by mere forms 
of law, but, regardless of fictions, will deal with 
the substance of the transaction involved as if the 
corporate agency did not exist and as the justice of 
the case may require.” (Italics ours.) 

We are not required here and now to examine the par¬ 
ticular facts of each case in which it has been held that 
two ostensibly different corporations in reality consti¬ 
tuted a unit. The motions to dismiss the bill of com¬ 
plaint admit the allegations of fact in paragraphs 4, 7 
and 10 of the bill. (R. 3, 4, 10.) Whether plaintiffs can 
substantiate the allegations of unity of these corpora¬ 
tions with evidence is not now for consideration. To 
these allegations a quotation from U. S. vs. Lehigh Val¬ 
ley Railroad Company, 254 U. S. 255, 265, 65 L. ed. 253, 
263, may be applied: 

“It is too plain for discussion that, with a company 
thus organized, the making of a contract by the Coal 
Company for the sale of all of its coal to the Sales 
Company was, in substance and effect, making a con¬ 
tract with itself, the terms of which it could deter¬ 
mine in its discretion.'* 

The importance of who holds the stock in two corpora¬ 
tions is stressed in United States vs. Union Pacific Rail¬ 
road Co., 226 U. S. 470, 475, 57 L. ed. 306, 308. 

Many other cases penetrating the artificial fiction of 
corporate entities may be found. Among them we refer 
to: 



10 


McCaskill Co. vs. U. S., 216 U. S. 504, 54 L. ed. 
590. 

U. S. vs. Delaware, Lackawanna & Western Rail¬ 
road Co., 238 U. S. 516, 59 L. ed., 1438. 

Southern Pacific Co. vs. Lowe, 249 U. S. 330, 62 
L. ed. 1143. 

Luckenbach S. S. Co. vs. Grave & Co., 267 Fed. 
(C. C. A., 4th Cir.), 676, certiorari denied, 254 U. S. 
644, 65 L. ed. 454. 

The Willem Van Driel, Sr., 252 Fed. (C. C. A., 
4th Cir.), 35. 

Foard Co. vs. State of Maryland, 219 Fed. (C. C. 
A., 4th Cir.), 827. 

Many pertinent observations upon the point under dis¬ 
cussion may be found in the opinion of Mr. Justice Gould, 
in Potomac Electric Power Company vs. Public Utilities 
Commission, 48 Wash. Law Rep. 162. This case was 
reversed on appeal upon wholly distinct grounds. 

The old maxim, Qui facit per alium facit per se, is 
peculiarly applicable. 

These principles have been many times declared in 
cases before the Public Utilities Commission. For in¬ 
stance, in Re Coast Gas Company (New Jersey Board of 
Public Utility Commissioners), P. U. R. 1923, A, 349, 363, 
it is said: 

“In the subsequent consideration herein of rates 
of the Coast Gas Company and the Shore Gas Com¬ 
pany, the value of these companies will be added 
together for the reason that it is stated that the 
former company owns virtually all of the stock of 
the latter company and that they are substantially 
one in fact, if not in organization.” 

A well expressed decision upon the status of inter¬ 
related public utility corporations is found in People Ex. 
Rel. Woodhaven Gaslight Company vs. Nixon (New 
York Supreme Court, Appellate Division, First Depart- 
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ment), P. U. R. 1923, B. 700, 701 (196 N. Y. Supp. 623). 

We quote the following from the opinion in this case: 

“The relator manufactures no gas, but purchases 
all it distributes from the Brooklyn Union Gas Com¬ 
pany, which owns all the stock of the relator, and 
whose treasurer is the relator's president. The 
Brooklyn Company charged the relator 50 cents per 
thousand cubic feet in 1918, but increased the price 
to 65 cents on January 1, 1919. The relation be¬ 
tween the Brooklyn Company and three other com¬ 
panies similarly situated was very aptly described 
by Commissioner Hayward in the following lan¬ 
guage, which was quoted with approval by Mr. Jus¬ 
tice Greenbaum in Jamaica Gaslight Co. v. Nixon, 
110 Misc. 500, 502, P. U. R. 1920 D, 860, 862, 181 
N. Y. Supp. 623, 624: 

‘These three companies, together with the Newton 
Company, constitute a part of the distributing sys¬ 
tem of a great parent company, the Brooklyn Union 
Gas Company. And it is a parent company in the 
truest sense of the word. It maintains the most 
absolute control and ownership over them. The four 
companies are more than subsidiaries as that word 
is ordinarily used. They are the very limbs of the 
Brooklyn Union Gas Company. There is an absolute 
and inextricable identity of interests. The four 
small companies supply gas to the second and fourth 
wards but nominally. They are nothing more than 
paper corporations, convenient operating divisions 
of the Brooklyn Union Company, which owns every 
share of their stock and has advanced every penny 
invested in them. No private investors own a share 
of their stock or are interested in one of them. The 
outstanding securities of the Brooklyn Union con¬ 
stitute the only connecting link between the investors 
and these four companies. None of them manufac¬ 
ture a foot of gas, and all that they distribute is 
made at and comes from the works of the Brooklyn 
Union Company, which company picks from among 
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its employees the officers of the small companies, 
whose salaries, together with other general expenses, 
are arbitrarily divided and apportioned among the 
Queens companies and are at the most simply book¬ 
keeping entries/ 

“Therefore, in considering the expenses involved 
in the extension of this service, the Public Service 
Commission should take into consideration the re¬ 
lation existing between this company and the Brook¬ 
lyn Union Gaslight Company, and was not neces¬ 
sarily limited to a consideration of the expense with 
relation either to the capitalization or stated income 
of the relator. A Public Service Corporation cannot 
minimize the duty it owes to the public by incor¬ 
porating a portion of its distributing system.” 

Among other cases applying these principles to public 
utilities, we refer to: 

Re Acqnackanonk Water Company (New Jersey 
Board of Public Utility Commissioners), 1923 D, 60, 
67. 

Department of Duhlic Works Ex Rel. Seattle v. 
Pacific Telephone and Telegraph Company (Wash¬ 
ington Department of Public Works), P. U. R. 1923 
D, 113, 118. 

Re Pontiac (Michigan Public Utilities Commis¬ 
sion), P. U. R., 1923 D, 193, 215, 218. 

Ill 

PRESENT GAS RATES DISCRIMINATORY 

AGAINST MARYLAND CONSUMERS 


Discrimination exists wherever dissimilar rates are 
charged for similar service. Equal rates should prevail 
throughout a territory supplied by a particular utility, 
even though this territory embraces several different 
communities. 
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In Re Rockland Electric Company (New Jersey Board 
of Public Utility Commission), P. U. R. 1915, D, 683-688, 
is this statement: 

“At the present time, service is being supplied 
by one company in all of the territory referred to, 
and, as the various sections of the territory have for 
all intents and purposes the same general charac¬ 
teristics with regard to electric lighting service, the 
company is not justified in charging more or less in 
part of its territory than it charges in another simi¬ 
lar territory for a similar character of service under 
similar circumstances.” 

In Ben Avon Boroiigh v. Ohio Valley Water Company 
(Pennsylvania Public Service Commission), P. U. R. 

1917, C, 390—420, it is announced: 

“Taking into consideration that the water fur¬ 
nished by the respondent is all secured from the 
same source, and is supplied to the several con¬ 
tiguous municipalities embraced in one general dis¬ 
trict, without any great difference in cost, we have 
reached the conclusion that all the rates in all the 
districts served by the respondent should be the 
same. There are no such substantial differences in 
circumstances and conditions of the service as to 
justify any other than uniform rates.” 

In Glenview Improvement Club v. People's Water 
Company (California Railroad Commission), P. U. R. 

1918, F, 187—198, the immateriality of political boundary 
lines in rate questions is treated as follows: 

“One of the questions which must be answered 
here is, “ ‘Shall this water system and its service 
be treated as a whole, and consumers in a given class 
be charged the same rate regardless of location in 
communities?”' In other words, shall all political 
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boundary lines be disregarded and rates fixed by 
treating consumers the same as though they were 
all residents of one large community? 

This question, in my judgment, must be answered 
in the affirmative. I can see no reason why for a like 
service a consumer of this company should pay a 
higher or a lower rate merely because he may re¬ 
side in an area surrounded by particular municipal 
boundaries. 

Therefore, the burden of cost of the service of 
water as a whole to all water consumers has been 
distributed as equitably as may be upon each class 
of service, regardless of the locality in which such 
service is given.” 

In Purchasers of Gas in Village of Andover v. Empire 
Gas & Fuel Company (New York Public Service Com¬ 
mission, second District), P. U. R. 1920, A, 702—703, 
appears the following clear statement of reasons as ap¬ 
plied to gas rates in different communities supplied by 
the same utility: 

“The corporation charges a uniform price for 
gas through the territory in which it operates. 
The claim of the complainants that Andover, being 
in the heart of the gas belt, should not pay as much 
for gas as other communities twenty miles or more 
from the gas fields; that the pipes and other ap¬ 
paratus, needed to supply the more distant com¬ 
munities, are not needed for the requirements of the 
cities and villages near at hand to the source of 
supply, and the question whether the company should 
discriminate in rates between its customers, who 
may be far away or near at hand, is presented for 
the determination of the Commission. 

The contention of the complainants has some basis 
of merit and, where the conditions and circum¬ 
stances warrant, should be considered, but the 
theory which underlies the contention cannot be 
carried to the extreme limit; if, for example, a dis¬ 
crimination in price should be made between citizens 
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of Andover and citizens of Hornell because less ex¬ 
pense is involved in supplying the customers in the 
village than those in the city, then with equal logic, a 
difference in rate should be made between customers 
in the same city, because those who lived near at 
hand to the point where the gas enters the city 
should pay less than those who use the gas in the 
most distant part of the municipality. Those who 
live between the villages and the city should pay a 
still different rate. Under the same course of rea¬ 
soning with regard to manufactured gas, those who 
live near the works should enjoy a more favorable 
rate than those who receive their supply through 
miles of pipes. Such a basis for rate making, if 
not impossible, would be impracticable. Further¬ 
more, the mains of the company are tied together 
and all parts of the system receive the benefit from 
all sources of supply.” 


In Re Utah Power & Light Company (Utah Public 
Utilities Commission), P. U. R. 1921, C, 294—311, it is 
said: 


‘The service of this utility is a community serv¬ 
ice, almost state wide in its extent. To attempt to 
build power rates for different localities, based upon 
particular investment, would entirely destroy the 
uniformity of rate structure, and, furthermore, 
would give the particular consumer all the benefits 
of connection to the general interconnected system 
so advantageous in rendering efficient service, with¬ 
out charging it with its proportion of the burden.” 

In Re Missouri Gas & Electric Service Company (Mis¬ 
souri Public Service Commission), P. U. R. 1921, D, 687, 
689, 690, appears the following: 

“The Commission has at different times been 
confronted with the problem of determining 
whether a system of transmission lines used to serve 
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a group of cities of various sizes should be lumped 
together and a uniform rate made in all those cities 
to pay the operating expenses and a return on the 
investment, or whether the main transmission sys¬ 
tem, serving the larger cities in the group above, 
should be considered when fixing the rates for such 
cities then adding to the rates so found, a sufficient 
amount to pay interest and depreciation and main¬ 
tenance cost on the spur transmission lines built 
from the main transmission lines in order to find 
the proper rates for the smaller cities. If the in¬ 
vestment in spur lines is not studied separately there 
is an opportunity for the utility, in owning such 
property, to extend its spurs an unreasonable dis¬ 
tance to serve a small community and place the bur¬ 
den of developing the lean territory upon the large 
cities, which this Commission considers unfair to the 
larger cities. In this particular instance, however, 
that situation does not appear to rise. The trans¬ 
mission line recently built, and above described, 
passes through Orrick and within a few hundred 
feet of Fleming and Camden, within about one thou¬ 
sand feet of Lexington Junction and about four 
miles of Hardin. So it does not appear necessary 
to try to separate the value of the transmission sys¬ 
tem between the smaller towns and the larger cities 
served by it. That being true a uniform rate in all 
the cities involved herein appears to be fair and not 
unduly discriminatory. The Commission will, there¬ 
fore, consider the justification of the rates upon that 
basis."’ 

In an annotation found in P. U. R, 1922 D, at page 180, 
reference is made to two pertinent holdings as follows: 

“A purely artificial and arbitrary distinction in 
rates not founded upon economic differences between 
outlying municipalities and exchanges lying within 
the corporate limits of Chicago were held to be dis¬ 
criminatory. Stein vs, Illinois Bell Teleph. Co., No. 
8630, June 2, 1921. 
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“Any discrimination between a village and a 
neighboring city served by the same gas company, 
was held to be illegal, there being no reason for pref¬ 
erence. Connell vs. Adirondack Power & Light 
Corp., Cases Nos. 7633, 7638, April 14, 1921.'* 

In Dallas Power & Light Company v. Kerrington 
(Texas Court of Civil Appeals), P. U. R. 1923 C, 137, 
142, 143 (245 S. W. 1046), is found a treatment of the 
principles involved by an Appellate Court: 

“We come now to the question of whether or not 
the Dallas Power & Light Company discriminated 
against the town of Highland Park or its citizens 
in the rates charged for light service. Discrimina¬ 
tion is the breach of that duty incumbent upon one 
to treat alike all with whom he deals. As applied to 
public utility corporations, discrimination means an 
inequality of service or rates among its customers. 
An arbitrary difference in the price charged for elec¬ 
tric current necessarily amounts to discrimination. 

“The record discloses, and the trial court's con¬ 
clusion of the fact finds: That appellant's light and 
power plant is located in the City of Dallas; that 
both Dallas and Highland Park are served by this 
same plant and that the rate of 6 cents per kilowatt 
hour is charged to all users of electric current in the 
residential portions of Dallas, including those sec¬ 
tions known as Hunger Place, Jimtown, Oak Cliff, 
Oak Lawn, Mt. Auburn and Sunset Hill. Highland 
Park is charged a schedule of rates averaging ap¬ 
proximately 1014 cents per kilowatt hour, although 
its citizens live no further from appellant's plant 
and it costs no more to supply them with electric 
current than it costs to supply residential consumers 
in the various residential sections of Dallas just 
named. The conditions surrounding the consumers 
of electric light in Highland Park are similar to 
those of the consumers of electric light in the cor¬ 
porate limits of Dallas in respect to distance from 
the power plant, the number of feeders on the lines. 
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and the costs of furnishing light. A due considera¬ 
tion of these facts shows that there exists a discrim¬ 
ination against Highland Park by the Dallas Power 
& Light Company within the meaning and intent 
of the statute. Accordingly, the rate charged resi¬ 
dents of Highland Park in excess of the rate charged 
Dallas residents under the existing conditions just 
named is invalid. 

In Snell v. Clinton Electric Lights Heat & P. Co., 
196 Ill. 626, 63 N. E. 1082, 58, L. R. A. 284, 89 Am. 
St. Rep. 341, an electric light company required a 
resident to pay the costs of a transformer as a pre¬ 
requisite to furnishing him light. As the other pa¬ 
trons of the light company were not required to meet 
this condition, the court held that a discrimination 
existed. 

In American Water Works v. State, 46 Neb. 194, 
64 N. W. 711, 30 L. R. A. 447, 50 Am. St. Rep. 610, 
the court held that a discrimination existed where 
the water company required the defendant to pay 
$1 as penalty for arrears together with the amount 
due before it would turn water on again when such 
was not required of other water users. 

In Montgomery v. Greene, 180 Ala. 322, 60, So. 
900, the court held that a water rate charged by the 
city of Montgomery to the citizens of Cloverdale 
higher than that charged the citizens of Mont¬ 
gomery, on the theory that Cloverdale was a separate 
municipality, was discriminating. A number of 
cases to the same effect are cited in the opinion of 
the Court in the case last quoted.” 

All of which is emphatically emphasized by the fact 
that for many years the rate for gas on both sides the 
District Line was the same (R. 4), an actual application 
of the principles under discussion. What plaintiffs now 
seek is a re-recognition of these principles, and a restora¬ 
tion of their application. 
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IV 

THIS ACTION NOT BARRED BY 120 DAY 

LIMITATION 

In the first place, the question of the 120-day limita¬ 
tion has not been raised by the defendants constituting 
the Public Utilities Commission of the District of Colum¬ 
bia. This limitation, even where applicable, is not for 
the benefit of such defendants as the gas companies 
herein. 

In the second place this action was brought promptly 
upon the last determination made by the Public Utilities 
Commission of the District of Columbia upon matters 
herein in question. Certainly the several rulings made 
by the Public Utilities Commission as indicated by the 
exhibits attached to the bill of complaint constitute a de¬ 
termination of the matters ruled upon and if we were to 
count time, it would begin from the last ruling or de¬ 
termination. 

In the third place, this suit is not a statutory appeal 
from the order of the Public Utilities Commission, but 
is a general bill in equity, independent of the statute 
creating the Public Utilities Commission. 

In the fourth place the present action asserts that cer¬ 
tain acts of the respective defendants are void because 
unconstitutional. It was plainly indicated in Hollis vs, 
Kurtz, 255 U. S. 452, 65 L. ed. 727, that in such a pro¬ 
ceeding, in which an order of the Public Utilities Com¬ 
mission is asserted to be unconstitutional and therefore 
void, that the limitation referred to does not apply. 

In Little Rock and Fort Smith Railway vs. Worthen, 
120 U. S. 97, 101, 30 L. ed. 588, 590, Justice Field an¬ 
nounced that “an unconstitutional act is not a law; it 
binds no one and protects no one.” 

If the orders of the Public Utilities Commission of the 


20 


District of Columbia are in contravention of the com¬ 
merce clause of the Constitution of the United States, 
they were beyond the power of the Commission to make, 
and were at all times without validity. The Floyd Ac¬ 
ceptances, 7 Wall. 666, 19 L. ed. 169. 

V 

PLAINTIFFS ENTITLED TO MAINTAIN THIS 

ACTION 

The case of Pennsylvania vs. West Virginia, 262 U. S. 
563, 591, 67 Law, Ed. 1117, 1130, is ample authority to 
support plaintiffs' right to maintain this action. In that 
case, the State of Pennsylvania suing on behalf of itself 
as a consumer of gas in its public institutions and also 
on behalf of those of its citizens who were consumers of 
gas, brought an action to enjoin the State of West Vir¬ 
ginia from interfering with the interstate transporta¬ 
tion of gas. It was contended in that case that the com¬ 
plainant was not entitled to maintain the action. Upon 
this point, the Court said: 

“The attitude of the complainant states is not 
that of mere volunteers attempting to vindicate the 
freedom of interstate commerce or to redress purely 
private grievances. Each sues to protect a two¬ 
fold interest—one as the proprietor of various pub¬ 
lic institutions and schools whose supply of gas will 
be largely curtailed or cut off by the threatened in- 
tereference with the interstate current, and the 
other as the representative of the consuming public 
whose supply will be similarly affected. Both inter¬ 
ests are substantial and both are threatened with 
serious injury. 

“Each state uses large amounts of the gas in her 
several institutions and schools—the greater part 
in the discharge of duties which are relatively im- 
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perative. A break or cessation in the supply will 
embarrass her greatly in the discharge of those 
duties and expose thousands of dependents and 
school children to serious discomfort, if not more. 
To substitute another form of fuel will involve very 
large public expenditures. 

“The private consumers in each state not only in¬ 
clude most of the inhabitants of many urban com¬ 
munities, but constitute a substantial portion of the 
state's population. Their health, comfort, and wel¬ 
fare are seriously jeopardized by the threatened 
withdrawal of the gas from the interstate stream. 
This is a matter of grave public concern in which 
the state, as the representative of the public, has an 
interest apart from that of the individuals affected. 
It is not merely a remote or ethical interest, but one 
which is immediate and recognized by law." 

On May 26th, 1924, the Supreme Court of the United 
States decided the case of Missouri, et al. vs, Kansas 
Natural Gas Company, 265 U. S. 298, 68 L. ed. 1027, to¬ 
gether with two other cases involving the same ques¬ 
tions of law. These cases were Nos. 155, 133 and 137 
of the Oct. Term, 1923. These cases declare that no 
state may impose a rate on gas passing from one state 
to another in interstate commerce. 

Case No. 155 was originally brought in the United 
States District Court for the Western District of Mis¬ 
souri by the State of Missouri on the relation of its 
Attorney General, and the Public Service Commission 
of Missouri, as complainants for the purpose of requiring 
the defendant Kansas Natural Gas Company to comply 
with a rate prescribed by the Missouri Commission for 
gas brought into Missouri. Kansas Natural Gas Com¬ 
pany transported the gas from Kansas to Missouri. 
This company sold the gas at wholesale to retail dis¬ 
tributing companies in a number of different cities. At 
page 16 of the transcript of record in this case, it appears 
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that one of these retailing companies, which stood in the 
relation of customer to Kansas Natural Gas Company, 
was permitted to be made a party complainant and to 
file an intervening petition. This petition sought to pro¬ 
tect the rights of the intervenor as such customer and 
the intervenor thereafter as complainant held specifically 
the same relation to the litigation that is occupied by 
present plaintiffs. 

Case No. 137 was brought in the District Court of the 
United States for the District of Kansas by one of the 
retailing distributing companies who purchased gas from 
Kansas Natural Gas Company, in an attempt to require 
Kansas Natural Gas Company to sell gas to complainant 
at the rate of thirty-five cents per thousand cubic feet 
prescribed by the Public Utilities Commission of Kansas 
and to prevent an increase in this rate to forty cents. 
At page 9 of the transcript of record in this case, it ap¬ 
pears that the State of Kansas was permitted to inter¬ 
vene for the protection of customers of gas in that state. 

Plaintiffs are just as much entitled to present this 
case to the Court as were the customers of gas who were 
either directly or indirectly plaintiffs in the cases just 
referred to. 


CONCLUSION 

The combination of facts set forth in the bill of com¬ 
plaint have not before all been presented in a single case. 
By reason of the intertwining of the various facts plain¬ 
tiffs had no choice but to file their bill as herein. 

The Publie Utilities Commission of the District of Co¬ 
lumbia refused to remove the wholesale rate for gas 
which it required Washington Gas Light Company to 
charge Washington Gas Light Company of Montgomery 
County, Maryland. (R. 19 to 22.) So long as this re- 
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quirement stands, plaintiffs are helpless without a decree 
as herein prayed. 

Washingd^on Gas Light Company manufactures the gas. 
Washington Gas Light Company of Montgomery County, 
Maryland, has no gas, except what is supplied by the 
parent company. No Maryland court or commission 
could remove the wholesale rate prescribed by the Pub¬ 
lic Utilities Commission of the District of Columbia, nor 
require Washington Gas Light Company to fulfill its 
obligations as prayed in the bill. 

It is submitted that plaintiffs have come into the only 
forum which can furnish them the relief to which they 
are entitled; that the decree of the lower Court dis¬ 
missing the bill of complaint is erroneous; and that pre¬ 
liminary injunction should be allowed promptly upon the 
mandate issuing from this Court. 

Respectfully submitted, 

Henry C. Clark, 

Attorney and Counsel for Appellants. 
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LAND, A Corporation, Appellees. 


BRIEF FOR APPELLEES, MEMBERS OF THE PUB¬ 
LIC UTILITIES COMMISSION OF THE DISTRICT 
OF COLUMBIA, AND THE WASHINGTON GAS 
LIGHT COMPANY. 


Statement of Case. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia dismissin^j; a bill .in equity filed 
therein by three residents of the Town of Takoma Park, Md., 


2 


against the Public Utilities Commission of the District of 
Columbia (hereinafter referred to as the Commission), the 
Washington (las Liglit Company, a corporation organized 
under the laws of the United States (hereinafter referred to 
as the Washington (ompany), and the Washington (las 
Light Company of Montgomery County, Maryland, a cor¬ 
poration organizeil under the laws of the State of Maryland 
(hereinafter refejred to as the Maryland Company), for the 
purpose of having the Supreme Court of the District of 
Columbia declare void that part of the order of the Com¬ 
mission fixing wholesale rates, i. e., fixing the rate to be 
charged by the Washington Company to the Maryland Com¬ 
pany, The Court is not asked to fix the price and, this being 
a petition based on the general ecjuitable jurisdiction and not 
an appeal from the Commission, the Court would not have 
that power. In effect, the bill seeks to have the price of gas 
manufactured and distributed by the Washington Company 
increased to the consumei*s thereof residing in the District of 
Columbia in order that the plaintiffs and other consumers 
of gas residing in the Town of Takoma Park, Md., may 
thereby be enabled to purchase gas from the Maryland Com¬ 
pany at a lower price than that now paid by them (IL, 

p. 22). 

The Public Service Coniinission of tlie State of Maryland 
was not made a party to the suit. 

Points of Law and Fact. 

The Public Utilities Commission of the District of Colum¬ 
bia was created by an Act of Congress apfiroved March 4, 
1913, and its regulatory powers with respect to gas com- 
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panies are, by the terms of said Act, limited to gas companies 
operating within the territorial limits of the District of 
Columbia (37 Stats., p. 975). And by paragraph 81 of 
.<aid Public Utilities Act (37 Stats., p. 991) there is excepted 
from the powers of the Commission the power to fix rates to 
l)e charged by any utility for services of such utility to an¬ 
other utility conducting a like business for a like and con¬ 
temporaneous service. 

The Washington Cas Light Company is a corporation 
organized under an Act of Congress approved July 8, 1848 
(9 Stats., p. 722), and by its charter and Acts amendatory 
thereof it is confined in its operations to that part of the 
District of Columbia lying east of Rock Creek (9 Stats., p. 
722, and 17 Stats., p. 192). 

The Washington Gas Light Company of Montgomery 
County, Md., is a corporation organized under the laws of 
the State of Maryland, and bv the terms of its charter it is 
confined in its operations to the said Town of Takoma Park 
and to any other towns or parts of the county of Mont¬ 
gomery, Md., and to any of the adjoining counties of said 
State (R., pp. 2 and 24). And while the Maryland Com¬ 
pany has power under its charter to manufacture and make 
gas, yet it neither manufactures nor produces any gas, but 
obtains from the Washington Company the supply of gas 
which it, the Maryland Company, sells and distributes to its 
consumers in the Town of Takoma Park and elsew’here in 
Montgomery County, Md. (R., pp. 2, 3 and 24). Such gas 
obtained by the Maryland Company is manufactured by the 
Washington Company and is transported by it through its 
mains to the boundary line between the District of Columbia 
and the State of Maryland and at said boundary line re- 
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ceived by the Maryland Company (R., pp. 2 and 3), and 
thence is transported tliroiij^h the mains and service pipes 
of the Maryland Company and by it sold and delivered to 
the plaintiffs and the other consumers thereof residing in 
the Town of Takoma Park, Md. (R., pp. 4 and 5). 

By the Interstate Commerce Act of February 4, 1887, as 
amended June 20, lOOG, April 13, 1008, June 18, 1910, 
February 7, 1017, March 2, 1017, May 20, 1017, August 10, 
1017, and February 28, 1020 (41 Stats., ]). 474), the trans- 
fiortation of natural or artificial gas by pipe Hue or partly 
by pipe line and partly by railroad or by water is e.xpressly 
excepted from the ])rovisions thereof. 


ARGUMENT. 

The Court is Without Jurisdictiou to Entertain the Bill. 


That the transportation by the Washington Company of gas, 
manufactured and pHnluced by it in the District of Colum¬ 
bia, through its mains into the State of Maryland or to the 
boundary line between the District of rolu!nl)ia and the 
State of Maryland and there delivered to the Maryland Com¬ 
pany, constitutes inter.'^tate commerce may not be doubted. 


With the delivery, however, of the gas to the Maryland Com¬ 
pany the interstate movement ends, ami the subsetiuent sale 
and delivery of the gas by the Maryland Company to its 
consuinei*s at retail is intrastate commerce and subject to 
State regulation. Public Utilities Connni.ssion vs. Landon, 
240 U. S., 230; Mi.^.'souri cf al. vs. Kansas Natural Gas Com¬ 


pany, 205 U. S., 208, 308. 

Therefore, so long as the movement of such gas remains 
interstate, the j>ower to regulate the same is exclusivelv 
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within the power of Congress and, in the absence of Congres¬ 
sional action in this respect, tlic State and its instrumentali¬ 
ties arc without authority to regulate that which, by reason 
of such absence of legislation by Congress, should be free, 
except pcx'isibly as to the imposition of taxes, the enactment 
of inspection laws, (piarantinc laws, and, generally, laws of 
internal police, which may have an incidental effect upon 
interstate commerce. Pennsylvania Railroad Company vs. 
Hughes, HU C. S., 477, 4«SS-4t)l. As Congress has not seen 
(it to regulate the transportation of gas from one State to 
another, its silence, where it has the sole power to speak, is 
('(piivalent to a declaration that the particular commerce 
shall he free from regulation. Robbins vs. Shelby County 
Taxing District, 120 T. S., 4S9, 49M. 

In this connection tlie Court’s attention is called to the 


following (juotation from the ca.^e of Missouri et al. vs. Kan¬ 
sas Natural Has (’ompany, 2G7) V. S., 298, 307-808: 


“The line of division between eases where, in the 
ab.'^ence of congre.'^sional action, the State is authorized 


to act, and those where .«tate action is precluded by 
mere force of the commerce clause of the Constitu- 


tif)!!, is not alwavs clearlv marked. In the absence 
of congressional legi.«lation, a State may constitu¬ 
tionally impose ta.xcs, enact inspection laws, quaran¬ 
tine laws and, generally, laws of internal police, 
although they may have an incidental effect upon 
interstate commerce. Pennsylvania Railroad Co. v. 
Hughes, 191 I’. S. 477, 488-491. But the commerce 


clause of the Constitution, of its own force, restrains 
the States from imposing direct burdens upon inter¬ 
state commerce. In Minnesota Rate Cases, 230 U. S. 
352, 396, Mr. Justice Hughes, speaking for the Court, 
.Slid: Tf a State enactment imposes a direct burden 
upon interstate commerce, it must fall regardless of 
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Federal legidatioii. The point of siicli an objection 
is not that Con^jress has acted, but that the State has 
directlv restrained tliat wliieh in the absence of Fed- 
eral regulation should be free.’ The question is so 
fully discussed in that ease, that nothing beyond its 
citation is reciuired. 

“The contention that, in the public interest, the 
husincss is one recpiirinjj; rejiulation, need not be 
ehallenjied. Hut (’on^ress thus far has not seen fit to 
rej^ulate it, and it.-i silence, where it has the solo ])Ower 
to speak, is ecpiivalent to a declaration that that par¬ 
ticular eoinniere(* shall be free from rcp:ulation. See 
Kobhins r. Shelby C’ounty Taxinjj; District, 1*20 U. S. 
4<S0, 4011. With the delivery of the ^as to the dis¬ 
tributing eoinpanies. however, the interstate move¬ 
ment ends. Its suh.-e(|uent sale and delivery by 
these eoinpanies t(< their customers at retail is intra¬ 
state business and subject to State re^^ulation. Pub¬ 
lic Utilities Comm. r. Landon, suju'a, j). 245. In 
such ease the efi’eet on interstate eommeree, if there he 
any, is indirect and incidental. Hut the sale and 
<lelivery here is an insei)arahlc part of a transaction 

in interstate eommeree—not local but essentiallv 

• 

national in character,—and enforcement of a selling; 
juice in such a transaction |)laees a direct burden 
u|K)n such eommereo inconsistent with that freedom 
(»f interstate trade which it was the jmrpose of the 
eommeree clause to secure and |)reserve. It is as 
though the Commission stood at the State line and 
imi)osed its regulation u|)on the final stej) in the 
j)roeess at the moment the interstate commodity en¬ 
tered the State and before it had become part of the 
general mass of projierty therein. See Hrown v. 
Houston, 114 U. S. 6*22, 634.” 
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Therefore, without express power from Congress so to do, 
the fixing of a price by the Commission by its own order or 
by direction of a decree of the Supreme Court of the Dis¬ 
trict of Columbia, or by the Courts of the District of Colum¬ 
bia, which the Washington Company shall charge for gas 
sold by it to the Maryland Company, or to enjoin the Wash¬ 
ington Company from selling at a wholesale rate, or at any 
other rate, to the Maryland (company, would be a direct 
burden upon interstate commerce and violative of the com¬ 
merce clause of the Constitution. 

That Congress did not give or intend to give to the Public 
rtilities ( ommission of the District of Columbia any power 
to regulate interstate commerce to any extent is beyond ques¬ 
tion, for the reason that bv Section 1 of the Public Utilities 
Act it is expressly provided that the Act is made to apply 
only to the transportation of paissengers, freight, or property 
from one point to another within the District of Columbia 
and to any common carrier performing such service; and, 
further, that said Act shall be so a[)plicablc and be so con¬ 
strued as to be free from conflict with those provisions of the 
(Constitution of the United States and the laws in pursuance 
thereof relating to interstate commerce. 

In view of the above cited provisions of the Public Utili¬ 
ties Act of the District of Columbia, as well as the provision 
contained in paragraph 81 of said Act, which expressly ex¬ 
cepts from the powers of the Commission the power to fix 
rates to be charged bv anv utility for service furnished bv 
such utility to another utility conducting a like business for 
a like and contemporaneous service, it cannot be seriously 
contended that the Public Utilities Commission of the Dis¬ 
trict of Columbia violated the express provisions of the said 
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Act by fixinji;, or attcmi)ting to fix, a wholesale rate, or any 
other rate, which tlie Washington Conii)any should charge 
for gas sold to the outlying gas coin[)anies in Maryland and 
Virginia. On the contrary, it is re.^pectfully contended that 
the orders promulgated by the Public Utilities Commission 
fixing rates do not fix or attempt to fix a wholesiUe rate to be 
charged for gas sold by the Washington Company to the 
Maryland (’ompany or any other of the outlying dis¬ 
tributing com]»anics. While in tlu' preamble to the order 
of the Public Utilities (’ommission dated May 2fi, (IP. 

p. 2S), the Commission s»y that in their judgment the whoU*- 
.sile rates ‘\<houl<l a]»ply not only to large consumers within 
the District of Columbia, and also to the three distributing 
gas eomj»ani(‘S in Maryland an<l X’irginia that obtain their 
supply of gas from the Washington companies,” yet the 
order of the Commission iindertak(*s only to tix rates to be 
charged by the Washington (las Light (’om])any and the 
(leorgetown (las Light Com|»any to ronsiinifrs other than 

the United States and the District of Columbia. The Marv- 

• 

land Company is not a ronsiiimr of gas, but, on the con¬ 
trary, as the record show.--, is solely a <//>•//v7;a/or to its eon- 
% «. 

sumeis and customers of the supply of gas which it obtains 
from the Washington Comi>any. 


Kyen though, as contended hy the appellants, the ordeis 
promulgated by the Commission ex])ressly fix a rate to he 
charged by the Washington (’omf)any for gas sold and deliy- 
end to the Maryland (\*mpany, y(‘t, neyertheless, the pro¬ 
mulgation of such orders by the Public I’tilities Commi.<- 
sion of the District of Columhia would not giye jurisdietiou 
to the courts of the District of Columbia to impo.'^e a direct 
bunlen upcai such gas transported in interstate commerce 
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by fixing a rate for which the same should be sold by the 
AVashington Company to the Maryland Company or by en¬ 
joining the Washington Company from selling at a whole¬ 
sale or any other rate to the Maryland Company. 

The position of the api)ellants is not consistent. They 
concede that the transportation of gas by the Washington 
Company to Maryland and there sold and delivered to the 
Maryland Company con.«^titutes interstate commerce and by 
ivason thereof is not subject to regulation by the Public 
Ihilities Commission of the District of Columbia and seek to 
have the courts of the District of Columbia declare void the 
orders promulgated by the said Commi.ssion fixing rates to 
private consumei*s of gas residing in the District of Columbia, 
which ordei’s they contend fix in part the wholesale rate to 
bo charged the Maryland Company, and therefore interfere 
with the free movement of such commerce, yet ask the Court, 
which has no more authority or power so to do than the 
said Commission, in effect to impose a direct burden upon 
such interstate commerce by a decree enjoining the Washing¬ 
ton Comjiany from charging or collecting a wholesale rate 
for the gas delivered to the Maryland Company—not the 
alleged wholesale rate fixed by order of the Public Utilities 
Commission of the District of Columbia, but any wholesale 
rate. 

The contention of the appellants that the orders of the 
Commission fixing rates in the District of Columbia are 
void is merely incidental; the real object of the bill, as stated 
above, is to have the courts of the District of Columbia regu¬ 
late such interstate commerce and fix a price which the con¬ 
sumers of gas residing in the State of Maryland shall pay 
therefor. 
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Even tliough the orders of the Public Utilities Commission 
of the District of Columbia fixing rates in the District of 
(’olumbia to be charged for gas by the Washington Company 
arc void for the reason contended by the api^llants, which 
is denied, the Washington Company would still remain in 
the position in which it has always been, namely, free to lix 
any price it may see fit to charge the Maryland Company 
for gas supplied to it in the manner aforesaid, without inter¬ 
ference either by the State of Maryland or any of its in¬ 
strumentalities or hv the Courts or the Public Utilities Com- 
mission of the DisUict of Columbia. 

That the Washington (’ompany ha.** sold to the Maryland 
Company its supply of gas at a rate which is in accordance 
with the rates fixed hv the Public Utilities Commission for 
jnivate consumers in the District of Columbia, would seem 
to he a matter in which the appellants and the other con¬ 
sumers of gas purchased from the Maryland Company are 
not concerned or have anv interest; nor would this fact con- 
fer upon the courts of the District of Columbia jurii«diction 
in such ctu*e to entertain a bill for the purpose of declaring 
vf)id such orders of the Commission, or any pail of them, 
fixing rates to private consumers in the District of Columbia. 

II. 

As to Unity of Washington Gas Light Company and 
Washington Gas Light Company of Montgomery 
County, Maryland. 

Even though the Washington Company owns the majority 
of the stock of the Maryland Company and through such 
ownership controls the Maryland Company, yet this fact 
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(loos not confer jurisdiction either upon the courts of the Dis¬ 
trict of Columbia or the Commission to fix rates to be paid 
by the appellants and the other consumers of gas residing 
in the State of Marylaml who purchase the same from the 
Maryland Company. Tlic courts of the District of Columbia 
have no power, except upon direct appeal from the orders of 
the Commission, either by statute or otherwise, to fix rates 
for the sale of gas within the District of Columbia, nor out¬ 
side in any event, and the power of the Commission with 
respect to fixing the rates for such commodity is confined to 
the territorial limits of the District of Columbia. 

The Maryland Company is a separate and distinct entity 
from the Washington Company irrespective of the ownership 
of its stock. It exists by virtue of a special franchise from 
the State of Maryland and is subject to its laws, including 
any regulatory body created in pursuance thereof, and under 
its charter it is confined to the territorial limits of the State 
of Maryland. 

The Washington Company is a separate entity, exists by 
virtue of a special franchise from Congress, and is confined 
in its operations under said franchise to that part of the 
District of Columbia lying eai<t of Rock Creek. It has no 
power under its franchise or from the State of Maryland to 
sc'll and distribute gas to the appellants or other consumers 
thereof residing in Takoma Park or elsewhere in the State 
of Maryland, and is only subject to the laws of the United 
States and to any regulatory body in the District of Columbia 
created in pursuance thereof. 

Even though the Washington Company transmitted gas 
manufactured by it in the District of Columbia into the State 
of Maryland and there sold it, either directly or through the 
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agency of the Maryland Company, to the consumers thereof 
re?^iding in the State of Maryland, the service to such eon- 
.•^umers and the regulation of the charges paid therefor hy 
them would he essentially local. The commodity after 
reaching the point of distribution in the State of Maryland 
would then hccoine a part of the general mass of the prop¬ 
erty therein, and its subdivision and sale at retail to the 
consumers thereof residing in the State of Maryland would 
he subject to the regulatory control of the State of Maryland 
and not to the ordei’s of the Public Utilities Commission of 
the District of Columbia or to the courts of the District of 
Columbia. Pennsylvania (Jas (\)mpany rs. Public Service 
(’ommis^ion 252 V. S,, 23; Missouri ef al vs. Kansas Natural 
(las (’ompany, supra. 

111 . 


As to Diserimiiiatory Rates. 

If the discrimination complained of is with respect to the 
price at which the gas is jiold and delivered hy the Washing¬ 
ton Company to the Maryland Company, then this is a mat¬ 
ter over which neither the Public Utilities Commission, under 
the Public Utilities Act, nor the courts of the District of 
Columbia have any control or jurisdiction, for the following 
reasons: 


1. The Public Utilities Act of the District of Columbia, 
by paragrajdi 81 thereof, in defining what shall constitute 
discrimination by a utility, expressly e.xcepts therefrom 
charges collecte<l or received for service by one utility to 
another utility eonducting a like businev^s for a like and con¬ 
temporaneous service. 
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2. If the transportation by the Washington Company of 
gas manufactured by it in the District of Columbia to the 
boundary between the State of Maryland and the District of 
Columbia and there sold and delivered to the Maryland Com¬ 
pany constitutes interstate commerce, then the same is free 
from any interference or burdens except by Congress; and 
until Congress acts the Washington Company has the right 
to make such charge therefor to the Maryland Company as 
it may see fit. 

If the discrimination complained of is as to the price paid 
by appellants and the other consumers thereof residing in 
Takoma Park and elsewhere in the State of Maryland, then 
this is a matter purely local to the State of Maryland and any 
regulatory body created by it. In this connection, how¬ 
ever, it is not claimed that there is discrimination as to the 
price charged the various consumers residing in Maryland, 
but that the consumers of Maryland are charged more for the 
gas which they consume than is paid to the Washington 
Company by the private consumers residing in the District 
of Columbia. 

The cases cited by the appellants in support of their con¬ 
tention with respect to discriminatory rates have no bearing 
on this case. They are cases which deal with the question 
of discrimination with respect to sales of commodities in 
intrastate commerce and the discrimination complained of is 
with respect to rates charged consumers residing in different 
localities within the territorial limits of the particular State. 
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IV. 

Conclasion. 

For the reasons hereinbefore stated, it is respectfully sub¬ 
mitted that the decree of the Supreme Court of the District of 
Columbia dismissing the bill should be by this Court affirmed. 

Txcspectfully submitted, 

FRANCIS H. STEPHENS, 

General Counsel Public Utilities 
Commission of the District of Columbia. 
BENJAMIN S. MINOR, 

Attorney Washington Gas Light Company. 
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